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Caveat Emptor! 
The New Scope 
and Powers of
Homebuyers’ 
Tribunal
by Leonard Yeoh and Nurul Qarirah Mohd Kahar

he introduction of the Tribunal for Homebuyer 

Claims (Tribunal) in 2002 was a much celebrated 

measure by the Parliament to better protect the 

interests of homebuyers. The Tribunal was established 

to simplify the process for homebuyers in seeking legal 

recourse against developers who may have breached 

certain terms of the sale and purchase agreement 

(SPA).

After almost 20 years since the establishment of the 

Tribunal, the Federal Court in a recent landmark case, 

Country Garden Danga Bay Sdn Bhd v Tribunal Tuntutan 

Pembeli Rumah & Anor had the opportunity to explore 

the scope of the Tribunal’s jurisdiction and powers. In 

this case, a housing developer filed an appeal to the 

Federal Court against the Tribunal’s decision to award 

RM50,000 to a purchaser. The purchaser’s main claim 

in the Tribunal was that he was given a wrong unit which 

allegedly did not correspond with the display model at 

the developer’s showroom. 

T
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We discuss below two key takeaways from the decision 

of the Federal Court.

The importance of the SPA

One of the most important decision of the Federal Court 

in the above case is that the Tribunal is only empowered 

to hear claims that are based on the express terms of 

the SPA.

In Malaysia, the SPA for a housing accommodation 

from a developer is prescribed under the statute and 

no homebuyer or developer is allowed to contract out 

from that statutory SPA. The statutory terms must be 

reflected in the actual SPA signed by the parties, and 

the developer will commonly include additional terms 

such as the floor plan and the features of the actual 

unit.

In reality, this may not seem as straightforward. Often 

when promoting a housing development project, the 

developer would rely on additional materials such as 

brochures, display models and show houses. Some of 

the displayed features may be solely for illustration or 

aesthetic purposes and were never meant to be part of 

the unit itself.

This is where the SPA comes into place. It is very 

important for every homebuyer to look at the SPA 

carefully before signing it, so as to ensure that all of the 

features they expect in the unit are included in the SPA 

itself. In the event that the accommodation units do not 

comply with the SPA, the homebuyers will be able to file 

their claim against the developers with the Tribunal.

One cannot have the cake and eat it

Say a homebuyer had purchased a housing 

accommodation, and after three years, the developer 

is finally ready to hand over vacant possession to the 

homebuyer. The homebuyer then inspected the unit, 

signed a form to confirm that they have accepted vacant 

legalTAPS  |  July 2021 3



legalTAPS  |  July 20214

Caveat Emptor! – The New Scope and Powers of Homebuyers’ Tribunal

NURUL QARIRAH MD KAHAR - Associate 
nurul.qarirah@taypartners.com.my

LEONARD YEOH
Partner, Head of Dispute Resolution and Employment & Industrial Relations Practice Groups
For further information and advice on this article and/or on any areas of Dispute Resolution and Employment & 
Industrial Relations, please contact: leonard.yeoh@taypartners.com.my

possession, and proceeded to renovate the unit to suit their liking. Can the homebuyer subsequently 

file a claim against the developer that they have been given the wrong unit or the unit does not comply 

with the SPA?

This was one of the questions posed by the developer in the above case. After considering the conduct 

of the homebuyer, the Federal Court decided that the homebuyer had accepted the unit and therefore 

could no longer bring or estopped from bringing a claim against the developer for allegedly giving him 

a wrong unit.

This case bears an important lesson for all homebuyers and developers. Any complaints regarding the 

unit must be made at the earliest stage possible and homebuyers must assert their rights sooner rather 

than later. Before accepting vacant possession, it is crucial for homebuyers to thoroughly inspect their 

units and ensure that they have received everything they were promised in the SPA. If the homebuyer 

decides to accept vacant possession and exercises rights of ownership despite the unit being non-

compliant with the SPA, the homebuyer cannot later on turn around and claim for rescission of the SPA. 

This is not limited to cases where homebuyers renovated the unit, but may also include other conduct 

such as staying in the unit, leasing the unit or gifting the unit to someone else.

Although the Tribunal was meant to provide homebuyers with a better access to justice, this does 

not mean that the Tribunal is free to act as it pleases or the interest of the developer is completely 

disregarded. The Federal Court has made it clear that the Tribunal ought to act within the limits of its 

jurisdiction and homebuyers ought to be vigilant in enforcing their rights against the developers.

Leonard Yeoh is a partner and Nurul Qarirah is a legal associate with the legal firm, Tay & Partners.
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In COVID-19 pandemic’s march towards calamity, it has undeniably left a wake of economic destruction 

in its path. To aid the amelioration of the economy, the Government gazetted the Temporary Measures for 

Reducing the Impact of Coronavirus Disease 2019 (COVID-19) Act 2020 (“the Act”) on 23.10.2020 which, 

among others, provides temporary relief from contractual obligations.

Section 7 of the Act provides that the inability of any party to perform any contractual obligation due to 

measures prescribed under the Prevention and Control of Infectious Diseases Act 1988 (“PICD”) to control 

the spread of COVID-19 shall not give rise to the other party exercising their rights under the contract. 

This relief was scheduled to be in force from 18.3.2020 to 31.12.2020 but has since been extended to 

30.6.2021.

Section 7 encompasses seven types of contracts including a lease or tenancy of non-residential immovable 

property.

Landlords, Tenants 
and the Extended 
COVID-19 Act in 
Malaysia
by Leonard Yeoh & Caleb Sio
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Section 4(2) of the Competition Act 2010: Magic Wand or Key to Floodgates?

Can Landlords enforce their Rights?

Section 7 raises a plethora of questions, but the pertinent one in these uncertain times is whether tenants are 

required to honour their contractual obligation to pay rent during the enforcement period of the Act. A layperson 

reading of Section 7 may appear to answer the question in the affirmative.  A detailed legal analysis into Section 

7 may offer a different interpretation. 

As a preliminary point, the savings provision in Section 10 of the Act is an express exception on the applicability 

on Section 7. Section 10 essentially provides that notwithstanding Section 7, any contract terminated, or any 

legal proceedings commenced for the period from 18.3.2020 until 23.10.2020 shall be deemed to have been 

validly terminated or carried out. Tenants would not be able to then rely on the relief provided under Section 7.

Section 7 is Not a Blanket Provision

What about tenancy agreements terminated after 23.10.2020? It is a cardinal principle of law that he who 

asserts must prove. 

Tenants will have to show that their inability to pay rent is due to the movement control orders. The language in 

Section 7 provides that the inability to pay shall be “due to the measures prescribed, made or taken under the 

PICD to control or prevent the spread of COVID-19”. Section 7 contains a limiting condition and is not a blanket 

provision for anyone’s inability to perform their contractual obligations. Section 7 would otherwise be open to 

abuse as a backdoor for parties to escape contractual obligations with no consequences. Section 7 should not 

be interpreted to deprive landlords of their rent unless it can be shown that the tenants were “incapacitated” 

by the measures.

The crux of the issue may be whether the tenant’s financial standing was affected by the measures imposed 



legalTAPS  |  July 2021 7

Landlords, Tenants and the Extended COVID-19 Act in Malaysia

by the Government. A tenant could potentially claim 

that due to the Government’s direction prohibiting 

their operation, their business was affected, and this 

has in turn affected their ability to pay rent. The Act 

does not distinguish between the different movement 

control orders (MCO, CMCO or RMCO) and its severity. 

Would a tenant be able to rely on Section 7 where a 

tenant could have operated, albeit with government 

approvals or was an essential service provider, during 

MCO but did not take steps to do so? Many tenants 

were bound to fail due to mismanagement irrespective 

of the pandemic. 

The legal test of causation and remoteness may be 

relevant in determining the causative relationship 

between the Government’s directive and the tenant’s 

inability to pay rent.

Dispute Resolution Mechanism 

In the event a dispute arises on the applicability of 

Section 7, the Act provides for mediation to resolve 

the dispute. Typically, a mediator does not decide on a 

dispute but acts as a neutral party to assist disputing 

parties in reaching a settlement. We pause to consider 

the COVID-19 (Temporary Measures) Act 2020 

implemented in Singapore (“SG Act”). In Singapore, 

where a dispute arises on the applicability of the SG 

Act, an assessor may be appointed to decide on the 

applicability of the SG Act. 

As it stands, Section 9 may seem like a toothless tiger 

as ultimately Malaysian Courts would be left to decide 

on the applicability of the relief afforded by Section 7.

Given that the Act was recently gazetted, there is a 

lack of judicial guidance on its interpretation. However, 

Section 7 ought not to provide a blanket protection 

to tenants who have failed to pay rent, to the utter 

detriment of landlords. This would be an irrational 

conclusion which cannot be consistent with the 

underlying objective of the Act. 

Leonard Yeoh is a partner and Caleb Sio, an associate 

with the law firm, Tay & Partners.

CALEB SIO - Associate	
caleb.sio@taypartners.com.my

LEONARD YEOH
Partner, Head of Dispute Resolution and Employment & Industrial Relations Practice Groups
For further information and advice on this article and/or on any areas of Dispute Resolution and Employment & 
Industrial Relations, please contact: leonard.yeoh@taypartners.com.my
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Digital 
Transition 
Is Malaysia Ready for It?
“In this article, we explore the state 
of the digital law in Malaysia and 
discuss their application to the 
trending commercial activities across 
the world.”

legalTAPS  |  July 20218
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Section 68(1)(a) of the Courts of Judicature Act 1964 vs.Court of Appeal Practice Directions 

Introduction
Tiktok, Dogecoin, Zoom, OneDrive and Taobao, what do they all have in common? They 

are among the hottest things in the world right now. And they are all on the internet. 

The Covid-19 pandemic has accelerated the embrace of technology and internet at an 

unprecedented pace. TikTok, the new social media giant in town, surpassed 2 billion 

downloads in May 2020 after just a few years of existence1. Dogecoin, a digital currency 

created in 2013 as a parody of Bitcoin, had a market capitalization of over USD92 

billion on 7 May 20212, in no small part thanks to the Musk Effect3. Zoom4, One Drive5 

and Taobao6 all recorded staggering sales and profits in 2020 while closer to home, 

the cloud computing market in Malaysia is expected to be worth US$3.7bil in 2024, 

growing at a compounded annual rate of 13% from 2020. The question is, thus, are 

the major laws in Malaysia prepared to transition the country seamlessly into this new, 

increasingly connected and technology-oriented world?

1 Leskin, P. (8 August 2020), Inside the rise of TikTok, the viral video-sharing app wildly popular with teens 
and loathed by the Trump administration. Retrieved from Business Insider: https://www.businessinsider.
com/tiktok-app-online-website-video-sharing-2019-7.
2 Sigalos, M. (7 May 2021), A joke cryptocurrency has risen more than 26,000% in the last six months, 
outpacing nearly every other investment. Retrieved from CNBC: https://www.cnbc.com/2021/05/07/what-
is-dogecoin.html#:~:text=Dogecoin%2C%20the%20cryptocurrency%20branded%20after,of%20more%20
than%2026%2C000%20percent. 
3  Browne, R. (28 April 2021), Dogecoin price surges after tweets from Elon Musk and Mark Cuban. 
Retrieved from CNBC: https://www.cnbc.com/2021/04/28/dogecoin-price-surges-after-tweets-from-elon-
musk-and-mark-cuban.html.
4  Bond, S. (31 August 2020), Zoom Turns Record Profit Thanks to Coronavirus Shutdowns. Retrieved 
from NPR: https://www.npr.org/sections/coronavirus-live-updates/2020/08/31/908089517/zoom-turns-
record-profit-thanks-to-coronavirus-shutdowns.
5  Microsoft News Center (27 October 2020), Microsoft cloud strength fuels first quarter results. Retrieved 
from Microsoft: https://news.microsoft.com/2020/10/27/microsoft-cloud-strength-fuels-first-quarter-
results-2/.
6 Tan, CK., Sun, N. (12 November 2020), Alibaba’s Singles Day sales set record $74bn with help from 
livestreaming. Retrieved from Nikkei Asia: https://asia.nikkei.com/Business/Retail/Alibaba-s-Singles-Day-
sales-set-record-74bn-with-help-from-livestreaming.

legalTAPS  |  July 2021 9
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Communications and 
Multimedia Act 1998

Being the primary statutory 

legislation that governs how we use 

the internet, the Communications 

and Multimedia Act 1998 (CMA 

1998) continues to affirm the 

principle that nothing in it shall 

be construed as permitting the 

censorship of the internet. The chief 

regulator, the Communications and 

Multimedia Commission (MCMC), 

oversees the four primary licensable 

activities under CMA 1998, being 

network facilities, network services, 

applications services, and content 

applications services. 

Most apps, software and internet 

solutions fall under applications 

services and content applications 

services. In this regard, MCMC’s 

position that internet solutions 

are not licensable activities – thus 

do not require a licence under 

CMA 1998 to operate – remains 

unchanged. Specifically, the 

Communications and Multimedia 

(Licensing) (Exemption) Order 2000 

exempts all content applications 

services provided via the internet 

from holding a licence to operate. 

It is worth mentioning that MCMC 

assesses licensing requirements 

of business activities on a case-to-

case basis, and business owners 

are encouraged to consult with their 

lawyers to be certain as to whether 

their services would be subject to 

licensing requirements.

While internet solutions providers 

may not be subject to licensing 

requirements, they should be alert 

to the Malaysian Communications 

and Multimedia Content Code 

(Content Code). Launched in 

September 2004, the Content 

Code has provisions on the good 

standards and practices in the 

communications and multimedia 

industry in relation to content, 

advertisements, guidelines for 

broadcasters and online content 

providers as well as complaints 

procedure. The Content Code 

received an update in February 

2020 and now features a provision 

on respecting the privacy of 

individuals. Compliance with the 

Content Code is voluntary, but 

MCMC is empowered by CMA 1998, 

which has no territorial restrictions, 

to direct any person to comply with 

the same and failure to do so may 

constitute an offence.

Personal Data Protection Act 
2010

Arguably one of the most important 

statutory legislations that pertains 

to the digital world as we know, the 

Personal Data Protection Act 2010 

(PDPA 2010) came into force in 

November 2013 and regulates the 

use of personal data in commercial 

transactions. PDPA 2010 applies 

to persons who are established in 

Malaysia or persons who are not 

in Malaysia but use equipment in 

Malaysia for processing personal 

Digital Transition - Is Malaysia Ready for it?
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data. PDPA 2010 currently does not 

apply to the Federal Government 

and State Governments and any 

personal data that is processed 

outside Malaysia unless it is 

intended to be further processed in 

Malaysia.

PDPA 2010 sets out the seven 

anchoring principles of personal 

data protection, being: 

1.	 the general principle7; 

2.	 the notice and choice 

principle8; 

3.	 the disclosure principle9; 

4.	 the security principle10; 

5.	 the retention principle11; 

6.	 the data integrity principle12; 

and 

7.	 the access principle13. 

PDPA 2010 is further complemented 

by a suite of subsidiary legislations 

and standards including the 

Personal Data Protection 

Regulations 2013 and Personal 

Data Protection Standard 2015, 

both of which set out further data 

processing obligations on data 

users and additional requirements 

pertaining to the seven principles 

of personal data protection. 

In addition, the Personal Data 

Protection Commissioner has since 

7  Section 6, PDPA 2010.
8  Section 7, PDPA 2010.
9  Section 8, PDPA 2010.
10  Section 9, PDPA 2010.
11 Section 10, PDPA 2010.
12 Section 11, PDPA 2010.
13 Section 12, PDPA 2010.

the coming into force of PDPA 2010, 

registered five codes of practice 

pursuant to Section 23(3) PDPA 

2010 for the following sectors which 

are to be complied by the relevant 

class of data users:

1.	 communications

2.	 banking and financial

3.	 insurance and takaful

4.	 aviation

5.	 utilities (electricity)

In February 2020, the Commissioner 

in its Public Consultation Paper No. 

01/202014 released a list of 22 

proposed amendments to PDPA 

2010 aimed at strengthening the 

enforcement and efficiency of PDPA 

2010 as well as keeping it relevant 

to rapidly changing times and 

technology:

1.	 redefining data processors 

and subjecting them to 

direct obligations under 

PDPA 2010;

2.	 adding a right to data 

portability i.e. the right of 

data subjects to access 

their personal data in 

a structured, machine-

readable format which can 

be transferred from one 

data user to another to get 

services;

14  The Public Consultation Paper is available 
at: https://www.pdp.gov.my/jpdpv2/
assets/2020/02/Public-Consultation-
Paper-on-Review-of-Act-709_V4.pdf.

Digital Transition - Is Malaysia Ready for it?
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3.	 requiring data users to appoint a data protection 

officer who will be responsible to oversee the 

data protection strategy and implementation in 

an organisation;

4.	 requiring data users to report incidents of data 

breach to the Commissioner;

5.	 restructuring section 6 of PDPA 2010 to add 

clarity on the subject matter of consent;

6.	 replacing the present provisions on transfer of 

personal data to places outside Malaysia, which 

are seen as curbing transfers of personal data, 

with clear provisions to promote and facilitate 

more efficient e-commerce transactions and 

free trade agreements;

7.	 instructing data users to integrate privacy by 

design in their systems;

8.	 inserting a clear provision on Do Not Call Registry 

(DNCR) with a view to balance the needs of 

data users to engage in direct marketing and 

the needs of data subjects for privacy;

9.	 granting data subjects the right to know the 

third parties to whom their personal data has 

been disclosed;

10.	allowing data subjects to pursue civil remedies 

against data users under PDPA 2010;

11.	issuing clear policy on endpoint security in an 

effort to reduce data breach incidents;

12.	extending the application of PDPA 2010 to 

include the Federal Government and State 

Governments;

13.	issuing guidelines on the mechanism and 

implementation of cross border data transfers;

14.	exempting business contact information 

e.g. business cards, name cards, etc. from 

compliance with PDPA 2010;

15.	issuing guidelines to assist data users with 

disclosures of personal data required by law to 

promote understanding and cooperation;

16.	classifying data users based on business 

activities instead of sectors and law under 

which their activities are governed;

17.	 allowing voluntary registration by data users 

who do not come within the classes of data 

users that are mandatory to register themselves 

as data users under PDPA 2010;

18.	extending the application of PDPA 2010 to 

include non-commercial activities;

19.	extending the application of PDPA 2010 to 

include data users outside Malaysia who 

engage in the monitoring and profiling of data 

subjects in Malaysia;

20.	requiring data users to provide a clear 

mechanism for data subjects to unsubscribe 

from online services;

21.	allowing data subjects to make the first direct 

marketing call; and

22.	issuing a guideline on the usage of cloud 

computing for data users to minimise the risks 

of data breach incidents.

Digital Transition - Is Malaysia Ready for it?



legalTAPS  |  July 2021 13

While the public consultation ended on 28 February 

2020, there has been no update as to when the 

proposed amendments will be finalised and tabled in 

the Parliament for debates and implementation. 

It is not difficult to see how beneficial these amendments 

can be in terms of meaningfully extending the reach 

of PDPA 2010, clarifying the obligations of data users 

and data processors and strengthening the protections 

afforded to data subjects.

Consumer Protection Act 1999

The Consumer Protection Act 1999 (CPA 1999) is the 

primary statutory legislation that regulates the supply 

of goods and services to consumers in Malaysia. CPA 

1999 received arguably its most important update 

in 200715 when it clarified its application to “trade” 

to include any trade transaction conducted through 

electronic means. This means that consumers who 

purchase goods and services from online marketplaces 

15 Consumer Protection (Amendment) Act 2007 (Act A1298).

and e-commerce platforms can take comfort in the 

knowledge that they receive the same protection (e.g. 

unfair contract terms, implied guarantees, remedies 

against suppliers, etc.) as that afforded by CPA 1999 to 

purchases from a brick-and-mortar business. 

On the back of the amendment,  CPA 1999 released the 

Consumer Protection (Electronic Trade Transactions) 

Regulations 2012 which regulates the activities of 

online marketplace operators. Among others, it requires 

any person who operates a business for providing goods 

or services through a website or an online marketplace 

to disclose the following information as prescribed in 

the Schedule of the 2012 Regulations:

1.	 the name of the person, business or company 

operating the business;

2.	 the registration number of the business or 

company, if applicable;

3.	 the e-mail address and telephone number, or 

address of the person operating the business; 

4.	 a description of the main characteristics of the 

goods or services;

5.	 the full price of the goods or services including 

transportation costs, taxes and any other costs;

6.	 the method of payment;

7.	 the terms and conditions; and

8.	 the estimated time of delivery of the goods or 

services to the buyer.

The 2012 Regulations also requires sellers to provide 

appropriate means to enable buyers to rectify any 

errors prior to confirming their order and once an order 

is placed, sellers must acknowledge receipt of the order 

without undue delay16. It further specifically directs 

online marketplace operators to maintain a record 

of the names, telephone numbers and addresses of 

persons who sell goods and services on their platform. 

Such records must be kept for a period of two years17.

16 Regulation 4 of the 2012 Regulations.
17 Regulation 5 of the 2012 Regulations.

Digital Transition - Is Malaysia Ready for it?
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Electronic Commerce Act 2006 x Digital 
Signature Act 1997

Electronic and certificate-based digital signatures are 

well accepted in Malaysia. While they may be mentioned 

interchangeably sometimes, there is a distinction 

between the two. 

Electronic signature has a statutory meaning under 

the Electronic Commerce Act 2006 (ECA 2006) which 

includes any letter, character, number, sound or any 

other symbol or any combination thereof created in an 

electronic form adopted by a person as a signature. 

Under ECA 2006, if any law requires a signature on a 

document that is in the form of an electronic message 

(meaning any information generated, sent, received 

or stored by electronic means), the person may sign 

electronically provided:

1.	 the electronic signature is attached to or 

is logically associated with the electronic 

message;

2.	 the electronic signature adequately identifies 

the person and adequately indicates the 

person’s approval of the information to which 

the signature relates; and

3.	 the electronic signature is as reliable as is 

appropriate given the purpose for which, and 

the circumstances in which, the signature is 

required18.

As for the third requirement, ECA 2006 clarifies that 

an electronic signature is as reliable as is appropriate 

if the means of creating the signature is linked to and 

under the person’s control and any alteration made to 

the signature as well as the document (embodying the 

signature) after signing is detectable19.

By way of an example, our highest court of the land held 

in Yam Kong Seng & Anor v Yee Weng Kai [2014] 6 CLJ 

285 that an SMS (short message service) constituted 

electronic signature:

18 Section 9(1) of ECA 2006.
19 Section 9(2) of ECA 2006.

Section 9 of the ECA is more 

comprehensive in that where any law 

requires a signature of a person on a 

document, the requirement of the law is 

fulfilled if the document is in the form of 

an electronic message (the SMS in this 

case), by an electronic signature subject 

to the collective demands of sub-paras. 

(a) to (c). For purposes of this appeal the 

legal requirement for a signature is fulfilled 

as, inter alia, the sender is adequately 

identified let alone admitted by him.”

Digital Transition - Is Malaysia Ready for it?
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1.	 that digital signature is 

verified by reference to 

the public key listed in a 

valid certificate issued by 

a licensed certification 

authority under DCA 1997;

2.	 that digital signature was 

affixed by the signer with 

the intention of signing the 

message; and

3.	 the recipient has no 

knowledge or notice that 

the signer:

(i) has breached a duty as a 

subscriber; or

(ii) does not rightfully hold 

the private key used to affix 

the digital signature21.

Based on MCMC’s official website22, 

the list of licensed certification 

authorities under DCA 1997 

presently has Pos Digicert Sdn 

Bhd, MSC Trustgate.Com Sdn Bhd, 

Telekom Applied Business Sdn Bhd 

and Raffcomm Technologies  Sdn 

Bhd.

DCA 1997 further affirms that a 

document signed with a digital 

signature in accordance with the 

Act shall be as legally binding as a 

document signed with a handwritten 

signature, an affixed thumb-print or 

any other mark. Further, a digital 

signature created in accordance 

with this Act shall be deemed to be 

a legally binding signature.

21 Section 62 of DCA 1997.
22 The list of licensed certification author-
ities is available at: https://www.mcmc.
gov.my/en/sectors/digital-signature/list-of-
licensees. 

It should be noted that ECA 2006 

does not apply to powers of attorney, 

the creation of wills and codicils, the 

creation of trusts, and negotiable 

instruments. These documents 

should not be electronically signed 

as they risk being not binding on the 

parties. 

As regards dealings with the 

Malaysian government, the 

Electronic Government Activities 

Act 2007 (EGAA 2007) similarly 

recognises the use of electronic 

messages in fulfilling legal 

requirements. As such, identical 

provisions on electronic signature 

in ECA 2006 can be found in EGAA 

200720.

Digital signatures are governed by 

the Digital Signature Act 1997 (DCA 

1997) and are defined to mean a 

transformation of a message using 

an asymmetric cryptosystem such 

that a person having the initial 

message and the signer’s public 

key can accurately determine (a) 

whether the transformation was 

created using the private key that 

corresponds to the signer’s public 

key, and (b) whether the message 

has been altered since the 

transformation was made.

Under DCA 1997, where a rule 

of law requires a signature or 

provides for certain consequences 

in the absence of a signature, that 

rule shall be satisfied by a digital 

signature where:

20 Section 13 of EGAA 2007.

Digital Transition - Is Malaysia Ready for it?



legalTAPS  |  July 2021 17

Capital Markets and Services Act 2007

The Capital Markets and Services Act 2007 (CMSA 

2007) regulates and provides for matters relating 

to the activities, markets and intermediaries in the 

capital markets. It regulates, among others, the use of 

cryptocurrencies in Malaysia. 

Back in December 2018, the Securities Commission 

(SC), the governing body of CMSA 2007, issued a joint 

press statement23 with Bank Negara Malaysia in an 

effort to clarify the regulatory approach for the offering 

and trading of digital assets (which includes digital 

currencies and digital tokens) in Malaysia. Among 

others, SC would regulate issuances of digital assets 

via initial coin offerings (ICO) and the trading of digital 

assets at digital asset exchanges in Malaysia and was 

in the midst of drafting the relevant laws to bring digital 

assets within the remit of securities laws to promote 

fair and orderly trading and ensure investor protection.

23 Securities Commission Malaysia (6 December 2018), Joint 
Statement on Regulation of Digital Assets in Malaysia. Retrieved 
from Securities Commission: https://perma.cc/F4DL-ADV2. 

In January 2019, the SC followed up with the Capital 

Markets and Services (Prescription of Securities) 

(Digital Currency and Digital Token) Order 2019 and 

released a revised  Guidelines on Recognized Markets24 

on 31 January 2019. Among others, the 2019 Order 

sets out the definitions of “digital currency” and “digital 

token” and prescribe the cases in which they would 

be regarded as securities under the meaning of CMSA 

2007 and be subject to all relevant provisions. It further 

clarifies that a digital currency and digital token that are 

prescribed as securities under the 2019 Order that is 

offered or traded on or through a recognized market is 

not a share in or debenture of, a body corporate or an 

unincorporated body, or a unit in a unit trust scheme 

or prescribed investments scheme. On the other hand, 

the Guidelines on Recognized Markets states that 

DAX (Digital Asset Exchange) operators shall obtain 

the Securities Commission’s approval to facilitate the 

24 Securities Commission Malaysia (17 May 2019), Guidelines 
on Recognized Markets. Retrieved from Securities Commission: 
https://www.sc.com.my/api/documentms/download.ashx?id=eb-
8f1b04-d744-4f9a-a6b6-ff8f6fee8701. 
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trading of any digital asset. As at 5 May 202125, 

the recognised market operators for DAX are Luno 

Malaysia Sdn Bhd, SINEGY Technologies (M) Sdn Bhd 

and Tokenize Technology (M) Sdn Bhd.

The recognition of legality of digital assets is also 

seen in the courts. In Robert Ong Thien Cheng v Luno 

Pte Ltd & Anor [2019] 1 LNS 2194, the High Court 

affirmed the decision of the Sessions Court which 

held that Section 73 of the Contracts Act 1950 (which 

requires a person to whom money has been paid, or 

anything delivered, by mistake or under coercion, 

must repay or return it) is wide enough to cover 

Bitcoin, the world’s most popular digital currency.   

It should however be emphasised that the position of 

the Central Bank of Malaysia that digital currencies 

are not legal tender in the country26 continues to be 

the case. This is echoed in the SC’s Guidelines on 

Digital Assets issued on 28 October 202027.

25 The list of registered digital asset exchanges is available at: 
https://www.sc.com.my/regulation/guidelines/recognizedmar-
kets/list-of-registered-digital-asset-exchanges 
26 Bank Negara Malaysia (27 February 2018), Bank Nega-
ra Malaysia issues policy document for digital currencies. Re-
trieved from Bank Negara Malaysia: https://www.bnm.gov.my/-/
bank-negara-malaysia-issues-policy-document-for-digital-curren-
cies. 
27 Securities Commission Malaysia (28 October 2020), Guide-
lines on Digital Assets. Retrieved from Securities Commission: 
https://www.sc.com.my/api/documentms/download.ashx-
?id=aeb10f62-944b-4d83-8aa0-4ed492dc1109. 

Conclusion
Granted, major updates and improvements 
are still underway as can be seen in the 
proposed amendments to the personal 
data protection laws, it is fair to say that 
Malaysia has laid the crucial foundational 
law to enable the implementation of these 
updates to bring in the new age in technology, 
media and telecommunications.  
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