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s you read this, we are well into 2014 and the legal community of 

lawyers, both practitioners and in-house counsels, would be right 

to say it will not be business as usual from now on. 2013 gave us 

an indication of things to come.

The business community will lament that life has changed. Malaysia has 

now adopted personal data protection laws and many are still grappling to 

understand it, let alone comply. Competition law is finally biting in ways many 

never thought could happen here. 

If there is an award for regulator of the year in Malaysia, it would probably 

go to MyCC for its courage in enforcing the law. The verdict is still out on 

whether its decisions are right or wrong but the message it sent with the 

proposed decisions on Air Asia, MAS and Megasteel was clear. It means 

business and will use the law as best as it can. 

Business will also 

not be as usual in 2014 because legal practice and client requirements 

are fast changing. Clients are seeking specialists practice for cutting 

edge legal advice and new areas of law. Their usual service providers 

may not have kept pace preferring to stick with what they know. 

Management and in-house counsels however do not have the same 

choice as some of these law firms. They have to keep abreast and 

be prepared. 

Competition law and personal data protection law are but two examples of a globalised world. Malaysia as a leading trading 

nation is plugged into the global economy. Our trading partners demand we have similar regulations and standards. Future 

investments in data centres and BPOs could be dependent on how well we implement personal data protection rules. The 

brouhaha over the 21st century TPPA accord is another harginger of things to come.

Legislations permitting foreign lawyers to set up in Malaysia have been passed. The legal landscape will change. The impact 

may not be immediate but going by the experience in other countries, it will surely affect our legal landscape. It will not be 

business as usual for lawyers.

As a law firm that prides itself for the new economy, we at Tay & Partners are at the forefront in both data protection and 

competition law advice and representations. In 2014, we will celebrate 25 years of professional dedication and commitment 

to our clients. We hold fast and true to our values of clarity and integrity and we are prepared for the challenges ahead.

We thank you for your support as we continue to strive to better ourselves and cement our position as the law firm of 

choice to our clients. We will be reaching out in the course of the year to thank you. We look forward to the next 25 years 

of achievements and success.

Tay Beng Chai 

Managing Partner

We hold fast and true to our 
values of clarity and integrity 
and we are prepared for the 
challenges ahead.

“ “

A
Looking forward …



Enforcement of the Personal Data Protection Act 2010

by Su Siew Ling & Tan Jue Ann

The Personal Data Protection Act 2010 (“the Act”) 
has finally come into force on 15th November 
2013. Several regulations and an order had also 
been passed. 

We feature the main highlights of each of the 
regulations and order in this article.

(i) Personal Data Protection Regulations 2013

The Regulations provide guidance on compliance 
with the Act, particularly in relation to the seven 
principles of data protection.  The notable 
provisions are:

• the requirement  of consent from a data subject 
for processing  of personal data may be in any 
form that  can be recorded and maintained  
properly by the data user. The burden of proof 
that consent has been obtained lies on the data 
users.

• if the data subject is below eighteen years 
old, such consent shall be obtained from the 
parent, guardian or a person having parental 
responsibility over the subject.

• the minimum information to be provided  
for purposes of data access comprises the 
designation of the contact person,  phone 
number, fax number (if any), email addresses 
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(if any) and all other related 
information.

• the data user shall maintain a list 
of disclosure of personal data to 
third parties.

• the implementation of a proper 
security policy which complies 
with the security standard set out 
by the Commissioner.

• retention of personal data in 
accordance with the standard set 
by the Commissioner.

• the manner of complying  
with and refusing data access 
request from the data subject in 
accordance with the standard set 
by the Commissioner.

• all personal data system is 
open for inspection by the 
Commissioner and the data user 
may be notified of such intention 
by the Commissioner.

• contravention of the standards 
prescribed  by the Commissioner 
with respect to security, 
retention and data integrity 
principles is tantamount to an 
offence punishable with a fine 
not exceeding RM250,000, 
or imprisonment to a term not 
exceeding 2 years, or both.

The relevant guidelines and rules on 
the applicable minimum  standards  
relating to security, retention  and 
data integrity principles have yet to 
be issued by the Commissioner.

(ii) Personal Data Protection  
(Registration of Data User) 

Regulations 2013

The Regulations provide for the 
registration of data users. Separate 
applications are required from data 
users who fall within the different 
classes of data users as prescribed 
under the Order on class of data 
users (see below).  All applicable data 
users will have to register with the 
Commission, and each registration 
granted shall not be less than a 
year. Each registration is subject 
to renewal, and the certificate of 
registration must be displayed at a 
conspicuous place of the business 
premise.

The fees applicable for registration 
and renewal of data  users range 
from RM100 for a sole proprietor,  
RM200 for a partnership,  RM300 for 
a private limited company to RM400 
for a public limited company for each 
class of registration.

(iii) Personal Data Protection (Class 
of Data Users) Order 2013

Under the Act, a “data user” 
is a person who processes any 
personal data or has control over 
or authorizes the processing of any 
personal data. Pursuant to Part 2 of 
the Act, certain classes of data users 
are required to register themselves 
with the Commissioner. The Order 
prescribes the classes of data users 
which require registration with the 
Commissioner. Briefly, the classes 
of data users include:

1. Communications

(a) A person licensed to own 
or provide any network 

facilities, network services or 
applications services under the 
Communications and Multimedia  
Act 1998 [Act 588]. 

(b) An incorporated company 
licensed to provide postal services 
under the Postal Services Act 
2012 [Act 741].

2. Banking and financial 
institution

(a) A person licensed to carry out 
banking or investment banking 
business, under the Financial 
Services Act 2013 [Act 758].

(b) A licensed Islamic bank and 
licensed international Islamic 
bank under the Islamic Financial 
Services Act 2013 [Act 759].

(c) An institution which carries 
on any activity to promote 
development in the industrial, 
agricultural, commercial or other 
economic sector, including the 
provision of capital or other 
credit facility (development   
financial   institution)  under  the  
Development Financial Institution 
Act 2002 [Act 618].

3. Insurance

(a) A person licensed to carry out 
the insurance (which includes 
re-insurance) business under the 
Financial Services Act 2013.

(b) A licensed takaful operator and 
international takaful operator 
under the Islamic Financial 
Services Act 2013.
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4. Health

(a) A private healthcare facility/
service or health related service 
licensed under the Private 
Healthcare Facilities and Services 
Act 1998 [Act 586].

(b) A holder of the certificate of 
registration of a private medical 
clinic or a private dental clinic, 
which excludes any Government 
Healthcare facility under the 
Private Healthcare Facilities and 
Services Act 1998.

(c)  A body corporate carrying on the 
business of keeping, dispensing 
and compounding poisons, 
dangerous drugs or therapeutic 
substances registered under the 
Registration of Pharmacists  Act 
1951 [Act 371].

5. Tourism and hospitalities

(a) A licensed person who carries 
on or operates a tourism training 
institution, licensed tour operator, 
licensed travel agent or licensed 
tourist guide under the Tourism 
Industry Act 1992 [Act 482].

(b) A person who carries on or 
operates a registered tourist 
accommodation premises under 
the Tourism Industry Act 1992.

6. Transportation

(a)  Malaysian Airlines System (MAS) 
(b)  Air Asia
(c)  MAS Wings 
(d) Air Asia X 

(e)  Firefly
(f)   Berjaya Air
(g)  Malindo Air

7.  Education

(a) A private higher educational 
institution including a University 
or a University College or a 
branch campus which is not 
established or maintained by 
the Government, providing 
higher education or providing 
distance education approved 
and registered under the Private 
Higher Educational Institutions  
Act 1996 [Act 555].

(b) A  private school or  private 
educational institution other than 
a government or government-
aided school or educational 
institution registered under the 
Education Act 1996 [Act 550].

8. Direct selling

A licensee under the Direct Sales 
and Anti-Pyramid Scheme Act 1993 
[Act 500].

9. Services

(a) A company or partnership 
carrying on business as follows:

(i) legal;
(ii) audit;
(iii) accountancy; 
(iv) engineering; or
(v) architecture.

(b) A company or partnership which 

conducts retail or wholesale 
business pursuant to the Control 
Supplies Act 1961 [Act 122].

(c) A company or partnership which 
carries on the business of a private 
employment agent under the 
Private Employment Agencies 
Act 1981 [Act 246].

 

10. Real estate

(a) A housing developer licensed 
to engage in or carry on or 
undertake a housing development 
of more than four units of housing 
accommodation under the 
Housing Development (Control 
and Licensing)  Act 1966 [Act 
118].

(b) An entity licensed to engage 
in or carry on or undertake a 
housing development under the 
Housing Development (Control 
and Licensing) Enactment 1978, 
Sabah.

(c)  A entity licensed to engage 
in or carry on or undertake a 
housing development under the 
Housing Developers (Control 
and Licensing) Ordinance 1993, 
Sarawak.

11. Utilities

(a) Tenaga Nasional Berhad
(b) Sabah Electricity Sdn Bhd
(c) Sarawak Electricity Supply 

Corporation
(d) SAJ Holding Sdn Bhd
(e) Air Kelantan Sdn Bhd
(f) LAKU Management Sdn Bhd
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Tan Jue Ann
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For further information and advice on this article and/or on any areas of IP 

and technology issues, please contact:

Linda Wang (linda.wang@taypartners.com.my) 

Su Siew Ling (siewling.su@taypartners.com.my)

Su Siew Ling
siewling.su@taypartners.com.my 

Siew Ling is a Partner in the Intellectual Property and Technology 

Practice Group. 

(g) Perbadanan  Bekalan Air Pulau 
Pinang Sdn Bhd

(h) Syarikat Bekalan Air Selangor Sdn 
Bhd

(i) Syarikat Air Terengganu Sdn Bhd
(j) Syarikat Air Melaka Sdn Bhd
(k) Syarikat Air Negeri Sembilan Sdn 

Bhd
(l) Syarikat Air Darul Aman Sdn Bhd 

(m) Pengurusan  Air Pahang 
Berhad 

(n) Lembaga Air Perak
(o) Lembaga Air Kuching

(p) Lembaga Air Sibu

(iv) Personal Data Protection (Fees) 
Regulations  2013

The Regulations set the maximum 
fee payable to a data user in any 
data request access by a data subject. 
The prescribed fee ranges from a 
maximum of RM2 per request for 
data access without a copy to RM10 
per data access request with a copy 

and RM5 per data access request 
for sensitive personal data without 
a copy to RM30 per request for 
sensitive personal data access with 
a copy.

The Regulation also provides for the 
fees payable to the Commissioner for 
a copy of statement of the grounds 
of decision and the fees to inspect, 
make copies and extract entries in 
the Register.

Transitional Period

The grace period for compliance with the Act is three (3) months from 15th November 2013.  Failure 
to comply with the provisions of the Act constitutes an offence which is punishable either by a fine, a 
term of imprisonment, or both.

It is thus vital that compliance audit and measures of implementation are being taken by all affected by 
the Act. All applicable data users which are required to register with the Commissioner should also do 
so within the grace period.
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Highlights for Budget 2014

1. Goods and Services Tax (“GST”)

he Budget introduced the GST which will 
effectively replace the existing sales tax and service 
tax. The effective date for the GST is 1 April 2015. 
The GST is a consumption tax based on the value-

added concept. The GST is to be charged on goods and 
services at all levels starting from production, manufacture, 
wholesale and retail which are either supplied within the 
country or imported into the country. The GST rate is set at 
6%. However, certain supplies will be zero-rated (for taxable 
supplies which are subject to a zero rate, that is not liable to 
the GST at the output or input stage) or exempted from the 
GST (exempt supplies are non-taxable supplies which are not 
subject to the GST at the output stage that is, when supplied 
to the consumer). 

The GST can only be collected by persons who are registered 
under the GST and the tax shall be remitted to the government 
within the stipulated period. Only businesses with annual 
sales value turnover of RM500,000 and above are liable to 
be registered under the GST. Businesses having an annual 
sales turnover of less than this amount are not required 
to register under the GST but may register under the GST 
on a voluntary basis. Businesses which have reached the 
RM500,000 threshold shall apply for registration within 28 
days from the end of the month  in which the threshold is 
reached. 

To support the smooth implementation of the GST, the Budget 
has also proposed the following tax incentives:

a) secretarial fees of up to RM5,000 to be deductible for 
year of assessment (“YA”) 2015 and subsequent years of 
assessment; 

b) tax filing fees of up to RM10,000 to be deductible for YA 
2015 and subsequent years of assessment; 

c) all expenses for the purchase of information, communication 
and technology to be given the Accelerated Capital 
Allowance for YA 2014, 2015 and 2016; and

d) for all expenses for GST related training of employees 
in accounting and information, communication and 
technology to be given further deductions for YA 2014 
and 2015.

At present, the Goods and Services Tax Bill 2009 has yet 
to come into force. However, the Royal Malaysia Customs 
Department has issued certain industry specific guidelines, 
namely for the airline industry, duty free shops, freight 
transportation, fund management, hire purchase and 
credit sale, insurance and takaful, leasing, manufacturing, 
money lending, passenger transportation, pawn broking, 
the petroleum downstream industry and etc. These guides 
are prepared to assist businesses in understanding matters in 
relation to the GST treatment in the relevant industry. The 
relevant businesses and industries should keep abreast with 
these guidelines. Businesses should also take steps to ensure 
that they are ready for the impending implementation of the 
GST. Amongst steps that can be taken during this transition 
period is the review of long term contracts to factor in GST, 
the review of supply chains to identify the incidence of GST 
at each stage and the implementation of appropriate systems 
to ensure compliance with the GST.

The Malaysian Budget for the year 2014 (“Budget”) was unveiled on 25 October 2013. The 

theme of the Budget is “Strengthening Economic Resilience, Accelerating Transformation and 

Fulfilling Promises”. As we move into the year 2014, this article aims to highlight some of the key 

aspects in the Budget for companies, industries and businesses in Malaysia. 

By Terrence Chong

T
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2. Corporate Income Tax

To support the smooth implementation of the proposed GST and to further enhance the competitiveness of the nation, the 
corporate income tax is proposed to be reduced from 25% to 24% from YA 2016. The proposed rate also applies to a trust 
body, an executor of an estate of an individual who was domiciled outside Malaysia at the time of his death, a receiver 
appointed by the court and a limited liability partnership.

3. Co-operative Income Tax

To further drive growth of co-operatives and in line with GST implementation, the Budget has proposed that the co-operative 
income tax rates be reduced by 1 percentage point to 2 percentage points for chargeable income exceeding RM150,000. 
The proposal will come into effect for YA 2015. 

A comparison between current and proposed co-operative income tax rates is as follows:

Chargeable Income

(RM)

Current Tax 

Rate 

(%)

Proposed Tax 

Rate

(%)

1 – 30,000 0 0

30,001 – 60,000 5 5

60,001 – 100,000 10 10

100,001 – 150,000 15 15

150,001 – 250,000 20 18

250,001 – 500,000 22 21

500,001 – 750,000 24 23

Exceeding 750,000 25 24

Disposal Proposed RPGT Rates

Within 3 years Companies
Individuals (Citizens & 
Permanent Residents)

Individuals (Non Citizens)

In the 4th year 30% 30% 30%

In the 5th year 20% 20% 30%

In the 6th and subsequent 

years

15% 15% 30%

5% 0% 5%

4. Real Property

The Budget has proposed measures in order to curb speculative activities, ensure stable house prices and promote affordable 
housing. Amongst those measures is the increase of the Real Property Gains Tax (“RPGT”). The revised RPGT rates which 
will take effect from 1 January 2014 are as follows: 

H i g h l i g h t s  f o r  B u d g e t  2 0 1 4
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The Budget has also proposed an increase in the 
minimum price of property that can be purchased by 
foreigners from RM500,000 to RM1,000,000. Aside 
from that, Developer Interest Bearing Schemes (“DIBS”) 
have also been prohibited. DIBS had previously been 
abused by speculators as they did not have to pay 
interest during the construction period and would only 
need to start servicing their loan once the property had 
been completed, by which time they would have sold 
off the property for a profit. 

5. Financial Market
Malaysia has the largest domestic bond market in 
Southeast Asia with a value exceeding RM1 trillion. 

To ensure efficient operations and a sound regulatory 
framework, the Budget has proposed amendments to 
existing legislation and the formulation of the Netting 
Act to protect enforcement rights of “close-out netting” 
under the financial contract and to reduce credit risk 
and promote the derivatives market.

The Budget has also proposed the introduction of the 
Environmental, Social and Governance Index (ESG) to 
raise the profile of listed companies which have high 
socially responsible practices. An allocation of RM1 
billion is proposed for investment in companies high 
on the ESG index. 

H i g h l i g h t s  f o r  B u d g e t  2 0 1 4
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t is well apparent that the country has been geared 
towards providing workers better welfare and 
benefits. Employment law and industrial relations 
(be it under common law and/or legislative acts i.e. 

the Employment Act 1955 and the Industrial Relations Act 
1967) have gone far to provide protection and to enhance the 
security of tenure and benefits for employees. The most recent 
exercise along the same path would be the implementation 
of the minimum wage policy through the Minimum Wages 
Order 2012. The minimum wage policy is speculated to 
benefit about 27% of Malaysia's workers and improve the 
social welfare of low-paid workers. 

The Birth of the Minimum Wage 
Policy 
The drive for a minimum wage policy was based on several 
measures which showed that Malaysia's labour market had 
a high presence of low-skilled workers and over-relied on 
low-cost, unskilled foreign workers. A study by the World 
Bank showed that the wage growth was a measly 2.6% p.a. 
in the past 10 years as compared to productivity growth of 
6.7% p.a., suggesting suppression of wages, especially for 
low-paid workers, and an inefficient labour market. In 2009, 
it was found that almost 33.8% of about 1.3 million private 
sector workers still earned less than RM700 per month, which 
was below the poverty line of RM800 per month.

The Malaysian Trades Union Congress' (MTUC) has advocated 
for a minimum wage policy for years. Finally, taking heed 

of such advocacy, the decision for a minimum wage policy 
was announced in 2010. Giving effect to such decision, 
the National Wages Consultative Council Act 2011 (“2011 
Act”) was passed and gazetted on 15 September 2011. 
The Minimum Wages Order 2012 (“2012 Order”) was 
subsequently passed and gazetted on 16 July 2012. The aim 
of the minimum wage policy was to meet the basic needs 
of workers and their families, to reward and protect from 
exploitation and to incentivise firms to improve themselves 
through the advancement of technology and increase in 
productivity.

 The Minimum Wages Policy;
A Possible Win For All 

By Michelle Lau

I
Introduction
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The 2012 Order
To aid employers in the implementation of the 2012 Order, its 
operation was performed in parts. For employers who employ 
more than five employees, or who carry out a professional 
activity classified under the Malaysia Standard Classification of 
Occupations (MASCO) as published officially by the Ministry 
of Human Resources, the 2012 Order took effect on 1 January 
2013. For any other employers who employ five employees 
or less, the 2012 Order took effect on 1 July 2013. Further, a 
deferment of the implementation of the 2012 Order for workers 

in enterprises other than SMEs (on a case-by-case basis upon 
an application made), and a blanket deferment for foreign 
workers in SMEs (until 31 December 2013) was allowed. Be 
that as it may, the 2012 Order is to be implemented across 
the board by 1 January 2014.
 
By virtue of section 3 of the 2012 Order, the Order is applicable 
to employees as defined and covered in the First Schedule of 
the Employment Act 1955, and the Schedule of Sabah Labour 
Ordinance (Annex B) and Sabah Labour Ordinance (Annex 
C). A domestic servant and an apprentice are excluded.

Minimum Wages Rates
The Guidelines on the Implementation of the 2012 Order 
has defined minimum wages as basic wages. Section 4 of 

the 2012 Order provides for the minimum wages rates in 
Peninsular Malaysia and Sabah & Sarawak as RM900 and 
RM800 respectively. Bearing in mind of the poverty line 
which was considered at RM800, the RM900 and RM800 
rates were derived based on a formula as comprehensively 
explained in the Guidelines (paragraph 1) produced by the 
National Wages Consultative Council (NWCC). 

The minimum wage rate would see the greatest impact in 
Sabah with a current average salary of RM577, followed by 

Sarawak with a current average salary rate of RM758. The 
minimum wage of RM900 for workers in Peninsular Malaysia 
still falls below the current average salary rate of RM1,131. 

Section 5 of the 2012 Order on the other hand provides for 
the minimum wages rate for probationers. An employer is 
permitted to make a maximum 30% reduction of RM900/
RM800 only for the first six months of probation. In the event 
that the deduction reduces the probationer's minimum wage 
to under their current basic wage which was payable before 
the operation of the 2012 Order, the current basic wage will 
be retained and continues to be payable.
 
As the minimum wage policy kicks off and drives on, the 
NWCC shall review the 2012 Order once every two years (as 

M i n i m u m   W a g e s  P o l i c y
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stipulated in section 25 of the 2011 Act) to make adjustments 
following any changes in the labour market. 

The Impact
It is apparent that many have high hopes for this minimum 
wage policy. From an economic standpoint, higher wages 
boost productivity growth. They will also encourage greater 
participation in the labour market and improve utilisation of 
labour. With a greater participation in the marker, firms may 

also be motivated to provide training 
to enhance the skills of their workers, 
and in effect increase productivity of 
their workers. Firms may then rely less 
on low-cost unskilled labour and be 
encouraged to improve themselves to 
be more competitive. From a worker's 
standpoint, there may be a greater 
availability of jobs with higher wages, 
which will be a motivation for workers to 
improve themselves in their current jobs 
or acquire better skill sets to participate 
in these industries and contribute to the 
labour market. 

Personally, the minimum wage rate will 
definitely boost the household income 
and in turn provide an improved and 
more comfortable life. It shows that the 
government is committed to reduce 
poverty in the country and to raise the 

low-income nation's standards of living. 

Employment 
Although there may be concerns of sustenance of business due 
to higher labour costs to fork out, a survey conducted by Bank 
Negara Malaysia found that despite an increase in provision of 
wages, there is a more positive impact on employment rather 
than a negative one. Over 90% of affected firms indicated that 
they will not retrench workers in response to the minimum 
wage policy, while only 25% indicated a reduction in hiring. 
Close to 50% of affected firms had formulated plans to increase 
training to enhance labour efficiency. Although some may 
worry about the undeniable risk of lower employment, this 
effect is only expected to be transitory as dislocated workers 
would be reabsorbed into the workforce eventually. This is 
based on the stable trend of increasing job vacancies and 
low unemployment rate. 

Reality bites
Whilst it seems like a fairy tale story for all, the reality of the 
fact is that the positive effects of the minimum wage policy 
could only truly manifest if there is proper enforcement and a 
well handled management in response to the implementation 
of the minimum wage policy. All relevant parties ought to 
endeavour to work hand in hand in realizing the true purpose 
of the birth and the implementation of the minimum wage 
policy. Ultimately, the minimum wage policy is in the right 
direction towards the aim of ceasing exploitation and fostering 
an improved social welfare which in effect will contribute to 
the nation's economic and social growth. 

Michelle Lau
michelle.lau@taypartners.com.my

Michelle practises in the Litigation and Dispute & Resolution Practice Group. 
For further information and advise on this article and/or on any areas of employment 
and/or litigation, please contact:
Leonard Yeoh (leonard.yeoh@taypartners.com.my)

M i n i m u m   W a g e s  P o l i c y
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rior to the enactment of the Medical Device Act 2012, 
there were no laws or regulations in Malaysia which 
govern the use, import and export of medical devices. 
Hence, there was no verification done on devices used 

by medical practitioners in Malaysia and these devices were 
not scientifically proven to be effective and safe.Most medical 
products manufactured in Malaysia are self-regulated and conform 
to internationally recognised quality standards such as the Food 
and Drug Administration (United States) or the Department 
Of Health (United Kingdom).The only registration system in 
Malaysia was the Voluntary Registration Scheme for Medical 
Device Establishments (MedVER). However, such a system did 
not amount to an approval granted by the Ministry of Health in 

relation to the medical devices.

What are Medical Devices?
Medical devices are defined under the Act as any instrument 
used for the diagnosis, prevention, monitoring, and/or treatment 

of disease and injury.

Registration of Medical Devices
Pursuant to the Act, all medical devices are now required to 
be registered with the Authority and examined and inspected 
by the Conformity Assessment Body. Medical devices which 
are not registered shall not be imported, exported or placed in 
the market. Failure to adhere to this requirement will result in 
an offence and any person convicted shall be liable to fine not 
exceeding RM200,000 or imprisonment not exceeding three 
years or to both.

In relation to existing medical devices prior to the enforcement of 
the Act, the relevant parties responsible for placing the medical 
devices in the market, such as the manufacturers, distributors and 

importers of medical devices would be given a time frame of 24 
months from the enforcement date to make an application for 
registration of the medical device with the Authority. 

The purpose of registration of the medical devices is to ensure that 
all the devices in the market and all devices used by the medical 
practitioners are in order, scientifically examined and proven to 

be of good quality and safe for use by medicinal practitioners.

Establishment 
The responsibility to seek registration of medical devices sought 
to be imported, exported or placed in the market by themlies 
on the“Establishments”. “Establishments” are defined in the Act 
to include all manufacturers, importers and distributors who 
areresponsible for placing the medical devices in Malaysia. 

The Act also requires the Establishments to register and obtain 
an Establishment Licence from the Authority without which, the 
Establishments are prohibited from 
importing, exporting or placing any 
medical devices in the market. 

Contravention of the Act is 
tantamount to an offence and if 
convicted, the person will be liable 
to a fine not exceeding RM200,000 
or to imprisonment not exceeding 
three years or, to both.

Duties imposed on 
the Establishments
Pursuant to the Act, the Establishment 
is under a duty to classify the medical 

Medical Device Act 2012

Pre-Medical Device Act 2012

The Medical Device Act 2012 (the “Act”) which was implemented in 2012 finally came into force 
on the 1st of July 2013 together with the Medical Devices Regulation 2012. The purpose of the 
Act is to regulate the medical devices and industry relating to the devices in Malaysia to ensure 
the high quality and maintenance of standards of such devices and their suitability for use by the 
medical practitioners. The enforcement of the Act is governed by the Medical Device Authority 
(the “Authority”), a body established under the Medical Device Authority Act 2012.

By Su Siew Ling & Kwok Tat Wai
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devices into Class A to D based on the level of risk (with A being 
the lowest and D the highest), intended use and vulnerability 
of the human body. 

The Establishments are also under the duty and obligations 
imposed by the Act which include maintaining a distribution 
record of each medical device, monitoring the safety and 
performance of the medical devices, ensuring that all problems 
or complaints of the safety and performance of the medical 
devices are recorded, reporting to the Authority any incident 
where the devices fail, deteriorate, cause death or serious harm, 
threats, amongst others.

The Act further places an obligation on the manufacturers of the 
medical devices to ensure compliance with the safety standards 

and principles and good manufacturing practice. 

Conformity Assessment Body
The Act introduces the Conformity Assessment Body, which 
is established and registered under the Act for the purpose of 
inspecting and examining and to carry out conformity assessment 
on a medical device intended for registration under the Act. 
Similarly, the Conformity Assessment Body is also required to 
apply for registration and be registered as the body to examine 
and inspect medical devices. All medical devices examined by 
the Conformity Assessment Body are deemed as confidential 
information and steps shall be taken by the Conformity Assessment 
Body to ensure the secrecy of the information. A list of the 
registered Conformity Body is available at the Malaysian Medical 
Authority's official website. (http://www.mdb.gov.my/mdb/

documents/CAB.pdf)

General Duties
The Act also imposes duties and obligations on persons using or 
advertising medical devices. Such duties include ensuring that 
the medical devices are:

i. Safe and efficacious;
ii. Used in accordance with their intended purposes;
iii. Used in accordance with the manufacturer's instructions; 
iv. Properly installed, tested, commissioned and maintained; 

and
v. In relation to  medical devices which are no longer safe and 

effective,  be taken out of operation

Failure to adhere to the general duties enumerated above amounts 
to an offence which is punishable with a fine not exceeding 
RM 100,000 or imprisonment not exceeding one year, or both. 

The Act also prohibits the advertising of medical devices which 
are yet to be registered with the Authority. Any advertisement of 
medical devices shall not be misleading or made fraudulently. 
Contravention of the advertising requirements amounts to an 
offence punishable with a fine not exceeding RM 300,000 and 
imprisonment not exceeding 3 years or both.

Following the implementation of the Act, 

more than 70,000 existing medical devices 

in Malaysia will be registered over the next 

two years.The implementation of the Act will 

affect a wide range of medical consumables, 

surgical instruments, implants, clinical 

devices and general as well as specialised 

healthcare equipment. These include 

everything from gloves and contraceptives 

to radiation equipment. Even hospital beds 

would now be under regulatory scrutiny. 

The enforcement of the Medical Device Act 

2012 is a good start in ensuring that the 

medical devices are safe for use and the 

Act will further facilitate the development 

of the Malaysian medical device market by 

boosting consumer confidence in ensuring 

that the devices manufactured in Malaysia, 

if not already in compliance, do adhere to 

international standards. 

Conclusion

Kwok Tat Wai 
tatwai.kwok@taypartners.com.my

Tat Wai practises in the Intellectual Property and 
Technology Practice Group.
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here was tremendous upheaval in the intellectual 
property realm in the past year with ICANN's 
announcement of its new generic top-level domain 
(new gTLD) applicant list.

Each season brings its own innovations, all with the potential to 
enhance or chip away at the value of brands. As this evolution 
continues, trademark holders have some big decisions to make: 
how best to protect their brands and enforce trademark rights; 
where to spend their brand-protection budgets (and maximise 
return on investment); how to plan for the greatest risks; and how 
to exploit new opportunities as they arrive. To thrive in this new 
environment, brand owners need to look for opportunities to 
strengthen, streamline, and consolidate their trademark protection 
operations, and not only will the value and security of their brands 
improve, their IP spending will go even further.

Trademarks are the centrepiece of all of your sales and marketing 
efforts, and securing them well in advance of any development 
activity is essential to maintaining their value. Yet it's not enough 
simply to clear your trademarks. Both pre- and post-launch, brand 
owners must also exercise constant vigilance over their marks to 
prevent their losing value, especially on the Internet, which has 
made it so easy for infringers to mimic well-known brands and, 
absent a robust monitoring programme, continue to get away 
with it. Indeed, an effective monitoring programme is your best 
way to avoid trademark dilution.

In the event that their monitoring programmes do detect 

infringement, companies can 
assert their IP rights
in a variety of ways, ranging 
from cease and desist 
letters to extra-judicial 
action and finally, legal 
action. Historically, most 
infringement claims 
have been settled in 
court, an expensive and 
time-consuming process. 
Fortunately, companies now 
have an expanded palette of 
enforcement options at their disposal. 

For example, new enforcement tools on the market today make 
it easy to create, send, and track cease and desist letters to any 
number of parties. For domain names, the Uniform Domain Name 
Dispute Resolution (UDRP) process offers a proven extrajudicial 
means of recovering trademarked URLs that have fallen into 
others' hands. It bears mentioning that enforcement actions of 
any kind tend to be much more expensive than defensive actions. 
Always be sure to register domain names and usernames for new 
brands before you apply for trademarks or begin operating under 
the new names. Fail to do this, and third parties will pounce on 
them as soon as your trademark applications enter the public 
domain, leading to expensive recovery costs down the road.

Towards Better Brand Protection
(Part 1)

T

For further information and advise on this article and or on IP and Technology laws, please contact: Su Siew Ling (siewling.su@taypartners.com.my)

Find a vendor that offers not only traditional search capabilities but trademark monitoring that tracks your competitor's filings, 
helps you oppose conflicting marks, and reveals industry trends — and it needn't cost the earth. Putting all these tools to work for 
you is the job of a trusted service provider. It's important to work with a vendor who offers your company a single point of contact, 
identifies with your brand, understands your goals, and can tailor a strategy specific to your needs. Your legal, IT, and marketing teams 
will also appreciate the simplicity of working with just one vendor.

Your brand protection partner should provide you with a dedicated account 
manager, a support team, and 24/7 availability. They should be willing 
to conduct market research on your behalf, alert you to new challenges, and 
provide you with regular updates on ways to strengthen your current trademark protection programme. It's your right as a brand 
holder to insist that your service provider views you as a true partner and shares your day-to-day concerns. Only then will your 
trademarks receive the protection they deserve. And only then can you embrace the new opportunities that come your way.

It's a brand new world out there. 
Are you prepared?
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enerally, shareholders' agreements tend to be very 
comprehensive with detailed provisions covering 
various aspects of the affairs of a company, including 
but not limited to shareholding structure, management, 

profit-sharing and deadlock provisions which are worked out 
after careful negotiation between the shareholders. It is also 
important to safeguard the interests of minority shareholders of the 
company. For instance, the shareholders' agreement may confer 
upon the minority shareholders a right to vote for appointment of 
directors and all resolutions of the company must be passed by 
at least one director appointed by the minority and these would 
be the crucial clauses for the minority. Thus, any violation of the 
terms of a shareholders' agreement can be highly prejudicial to 
the interests of the minority shareholders. 

It is therefore surprising to note that the apex court of the country 
in the recent case of Jet-Tech Materials Sdn Bhd & Anor v Yushiro 
Chemical Industry Co Ltd & [2013] 2 MLJ 297 has decided 
that breaches of a shareholders agreement cannot be a basis 
for bringing a petition under section 181 of the Companies Act 
1965 (“the Act”).

The Jet-Tech case was a section 181 petition brought by the 
minority shareholders against the majority shareholders on the 
alleged breach of the shareholders agreement which was entered 
into pursuant to a joint venture. One of the importance points of 
law to be decided before the Federal Court was whether a breach 
by a majority shareholder of a written shareholders agreement 
would amount to “oppressive conduct” or be “otherwise 
prejudicial” to a minority shareholder within the meaning of 
section 181(1) (a) or (b) the Act thereby entitling the Court to 
grant relief pursuant to section 181(2) of the Act.

Section 181 of the Act is a provision which allows the court, on 
the application of an aggrieved shareholder, to make any such 
orders as it thinks fit to remedy any oppression caused where:-
(a) the affairs of the company are being conducted or the powers 

of the directors are being exercised in a manner oppressive 
to one or more of the shareholders of the company or in 
disregard of the applicant's interests as shareholder of the 

company; or
(b)  that some act of the company has been done or is threatened 

or that some resolution of the shareholders has been passed 
or is proposed which unfairly discriminates against or is 
otherwise prejudicial to one or more of the shareholders.

The Federal Court was of the view that a complaint under section 
181 of the Act must be confined to matters relating to the affairs 
of the company and that shareholders agreement and breach 
of the same “clearly are not matters relating to the affairs of the 
company. They are private matters enforceable by the parties 
to the shareholders agreement”. 

In coming to this proposition, the Federal Court referred to the 
High Court's decision in Beh Chun Chuan v Paloh Medical Centre 
Sdn Bhd & Ors [1999] 3 MLJ 262 and Court of Appeal's decision 
in Tuan Haji Ishak bin Ismail & Ors v Leong up Holding Bhd & 
Ors [1996] 1 MLJ 661. Nevertheless, the Federal Court did not 
provide detail reasoning on this point of law in particular the 
proposition that breaches of the terms of shareholders' agreements 
clearly are not matters relating to the affairs of the company.

In Haji Ishak's case, the Court had to decide whether a claim 
of legitimate expectation by the minority shareholder to have 
a permanent seat in the board of directors could be made a 
basis for the section 181 petition. The legitimate expectation 
arose from some alleged oral agreements and representations 
which unfortunately were not incorporated in the articles of 
association. It was held that in the absence of either a fundamental 
understanding or an express agreement to that effect embodied 
in the company's articles, a claim to a legitimate expectation to 
participation in the management of a public company would 
not succeed. In this regard, Kang Hwee Gee J in the subsequent 
case of Beh Chun Chuan acknowledged that though the Court 
of Appeal in Haji Ishak's case did not go so far as to rule that 
a section 181 petition could not be based on a shareholders' 
agreement per se, it had introduced into judicial thinking that 
any petition for relief under section 181 based on a complaint 
outside the articles of association is unlikely to succeed.

Minority Oppression
Jet Tech Material Sdn Bhd v Yushiro Chemical Industry Co Ltd [2013] 2 MLJ 297 (FC)

By Rachel Tan
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Reference is also made to the case of Beh Chun Chuan where 
the minority's complaints of oppression were also anchored on 
the breach of the terms of the shareholders agreement which 
likewise had not been incorporated into the articles of association. 
The High Court in dismissing the section 181 petition held that 
in order to ensure that the terms of the shareholders agreement 
shall bind the shareholders inter se under the Act, it would be 
necessary to incorporate them into the articles of association of 
the company. The High Court however made a qualification 
that it does not mean that a breach of shareholders' agreement 
can never be made the subject of oppression. It can, “provided 
that the act complained of under the agreement fall outside the 
governance of the articles and cannot be justified under it”. As 
this point was not dealt by the Federal Court in Jet-Tech in its 
judgment, it is uncertain whether this view was actually endorsed 
by the Federal Court.

On the other hand, the common law recognises that the terms of 
the association of a company may be contained in the collateral 
agreement between the shareholders apart from the articles of 
association which regulate the manner in which the affairs of 
the company may be conducted. (Phillip v O'Neill (HL) [1999] 
2 All ER 96, Re Phoneer Ltd [2002] 2 BCLC 24).

It is possible that any serious breaches of a shareholders' 
agreement may lead to an irretrievable breakdown of mutual 
trust and confidence between the shareholders. The shareholders' 
agreement by itself, which is a contractual agreement between 
the parties, may not provide an effective remedy to the minority 
shareholder in such circumstances.  Though the aggrieved 
shareholder may commence personal action against the defaulting 
shareholders in the event of any violation of the terms of the 
shareholders' agreement and claim for damages and/or specific 
performance, specific performance may not be appropriate 
when the parties have fallen out, as the shareholders cannot be 
forced to work together. If the shareholders' agreement does not 
contain buy-out provisions in the event of deadlock, the minority 
shareholder may find itself trapped in the company, unable 
to exit the company as the majority shareholder is unlikely to 
agree to buy out the minority shareholder's shareholding on a 
fair price. Further, if the minority's action is based on breach of 
contract per se, the courts will have no power to grant any of 
the statutory reliefs accorded under section 181(2) of the Act. 

Proposed Companies Bill dated 2 
July 2013 (“Proposed Companies 
Bill”) on Shareholders Oppression 
One of the policies and principles of the Proposed Companies Bill 
is to enhance the shareholders rights and protection by clarifying 
the application of rules relating to oppression of members' rights. 

Section 346 of the Proposed Companies Bill which deals with 
shareholders oppression is largely identical to the current 
section 181 of the Act. The amendment is found in section 
181(4) of Proposed Companies Bill which replaces “company's 
memorandum and articles” with “company's constitution”. 
Under section 30(1) and 31(1) of the Proposed Companies Bill, 
it is not mandatory for companies to adopt a constitution and if it 
does, it must expressly be adopted by way of special resolution. 
Division 5 of the Proposed Companies Bill is nevertheless silent 
on whether shareholders' agreement entered into by all the 
shareholders of the company can be included as part of the 
company's constitution. 

In order to enhance the minority shareholders' rights and 
protection, perhaps a provision should be inserted under Division 
5 to take into account the shareholders' agreement entered into 
between all the members of a company as part of the constitution 
whenever relevant regardless whether it has been adopted in 
accordance with section 31. This will cover situations where the 
majority shareholders refuse to adopt the shareholders agreement 
as a constitution and to rectify the unsatisfactory effect of the 
Federal Court's decision in Jet-Tech.

Conclusion 
It appears that the Federal Court in Jet-Tech had made a sweeping 
statement that breaches of shareholders' agreement will never 
amount to oppression within the meaning of section 181 of the 
Act. It is hoped that Federal Court may clarify this point of law 
in future.  Meanwhile, it is advisable for parties to shareholders' 
agreements to ensure that all material provisions, particularly 
measures of control for minority shareholders are reflected in 
the articles of association so as to bring it within the scope of 
section 181 of the Act.

M i n o r i t y  O p p r e s s i o n
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t is expressly provided under the Trade Marks 
Act 1976 (“TMA”) that a decision of the Registrar 
of Trade Marks in relation to the refusal of an 
application or in an opposition proceeding is 

subject to an appeal to the High Court . The decision of 
the High Court is subject to further appeal to the Court 
of Appeal. The critical issue is whether a further and 
final appeal lies to the apex court, the Federal Court. 

This is an issue that has been subject to conflicting views 
and decision of the Federal Court and the firm has argued 
the position in the Federal Court on both occasions.

In the course of the last three years, the Federal Court had 
issued two divergent decisions as to whether it has jurisdiction to 
entertain an appeal emanating from decisions of quasi-judicial 
bodies such as the Registrar of Trade Marks.

The current position is as held by  the Federal Court in an 
unreported case of Hiu Kuan Hoe v Société Des Produits Nestlé 
S.A (Civil Application No. 08(F)-312-2011(W)) (“Hiu Kuan Hoe”) 
which had applied the principles laid down in Tio Chee Hing 
v United Overseas Bank (Malaysia) Bhd [2013] 2 CLJ 910 (“Tio 
Chee Hing”). 

In Hiu Kuan Hoe, the Federal Court held that it did not have any 
jurisdiction to hear an appeal against the decision of the Registrar 
of Trade Marks in an opposition proceeding. Only two years 
earlier, in the case of Yong Teng Hing v. Walton International 
Ltd; Pendaftar Cap Dagang, Malaysia (Interested Party) [2011] 
7 CLJ 401 FC (“Walton International”), the Federal Court held 
that it had jurisdiction to entertain an appeal originating from 
the decision of the Registrar of Trade Marks also in relation to 
an opposition proceeding.

The article reviews the divergent grounds and approaches adopted 
by the Federal Court in the various cases culminating in the Tio 
Chee Hing and Hiu Kuan Hoe cases.

Tio Chee Hing
Tio Chee Hing is a case involving an appeal from the decision 
of an Assistant Commissioner of Land Revenue in Sabah. The 
applicant in Tio Chee Hing had filed an application for leave to 
appeal to the Federal Court after the Director of Land and Survey, 

High Court and Court of Appeal had dismissed his appeal. 

The respondent had filed a preliminary objection against the 
application on the ground that the impugned decision was not 
made by the High Court in the exercise of its original jurisdiction 
and therefore, the requirement of section 96(a) of the CJA was 
not met. 

In dealing with the issue of jurisdiction, the Federal Court had 
to consider the following two earlier conflicting Federal Court 
decisions:-

(a) Koperasi Jimat Cermat Dan Pinjaman Keretapi Bhd v. Kumar 
Gurusamy [2011] 3 CLJ 241 FC

(b) Yong Teng Hing v. Walton International Ltd; Pendaftar Cap 
Dagang, Malaysia (Interested Party) [2011] 7 CLJ 401 FC

Koperasi Jimat
In Koperasi Jimat, the Federal Court held that since the applicant's 
appeal to the High Court against the decision of Co-operative 
Tribunal was made pursuant to section 83(7) Co-operative 
Societies Act 1993 which reads, “any party aggrieved by the 
award of a tribunal may appeal therefrom to the High Court in 
accordance with the provisions of the rules of court applicable 
thereto”, the matter thus came before the High Court by way 
of an appeal. The Federal Court took the simplistic approach 
that since it is expressly provided in the Act that an “appeal” 
shall lie to the High Court, the High Court was exercising an 
appellate jurisdiction which thus precluded the Federal Court from 

Wither the appeal to the Federal Court 
a fiasco with trade mark appeals 

By Su Siew Ling & Maggie Khon

Introduction

Section 96(a) of the Court of Judicature Act 1964
The jurisdiction of the Federal Court to grant leave to appeal is governed 
by section 96(a) of the Court of Judicature Act 1964 (“CJA”). One of 
the preconditions to apply for leave to appeal to the Federal Court is 
that the appeal must be against a judgment or order of the Court of 
Appeal in respect of any civil cause or matter decided by the High 
Court in the exercise of its original jurisdiction. 

Thus, the crux of the matter is whether the High Court was exercising its 
original jurisdiction when hearing appeals that originate from decisions 
of a quasi-judicial body such as the Registrar of Trade Marks.

I
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hearing the matter pursuant 
to section 96(1) of the CJA.

Walton International
Walton International is a 
case concerning an appeal 
arising from the decision of 
the Registrar of Trade Marks 
in opposition proceedings. 

We had acted for the Respondent in the case and raised a 
preliminary objection against the jurisdiction of the Federal Court 
to hear the appeal by virtue of section 96(1) of the CJA. 

The preliminary objection was dismissed by the Federal Court 
on the following grounds:-

(a) Section 28(5) of the TMA states that the Registrar's decision 
in refusing or accepting to register the trade mark is subject to 
appeal to the Court (being the High Court). 
(b) The mere usage of the word “appeal” in procedural rules 
did not mean that it must be an appeal process as ordinarily 
understood. The context of its usage and the overall scheme of 
the particular statute have to be taken into account. 
(c) Section 27 of the CJA provides that the appellate jurisdiction 
of the High Court shall consist of the hearing of the appeals from 
the subordinate courts as hereinafter provided. Section 3(2) of 
the Subordinate Courts Act 1948 defined Subordinate Courts 
to include Sessions Courts, Magistrates' Courts and Penghulu's 
Courts only. The Registrar of Trade Marks does not fall within 
the ambit of a subordinate court. As such, the High Court is not 
exercising an appellate jurisdiction when hearing an appeal from 
the Registrar of Trade Marks. 
(d) Section 67 of the TMA states that “in any appeal from the 
decision of the Registrar under this Act, the Court shall have and 
exercise the same discretionary powers as are conferred upon 
the Registrar under this Act.” The Federal Court held that this 
provision further reinforces the proposition that the High Court 
exercises original jurisdiction when hearing appeals from the 
Registrar of Trade Marks. 

The Federal Court disapproved of the approach in the Koperasi 
Jimat case and sought to distinguish it.

Tio Chee Hing's decision
After considering the two conflicting decisions, the Federal Court 

in Tio Chee Hing decided to follow the approach in the Koperasi 
Jimat and struck out the applicant's application for leave. Tio 
Chee Hing held that the critical issue is not to consider whether 
the Land Registrar is a subordinate court or otherwise as was 
the approach adopted in the Walton International case. Instead, 
held that the main issue is only whether the High Court exercises 
original jurisdiction or appellate jurisdiction when hearing the 
appeal from the Land Registrar. It was not for the Federal Court 
to look into the factual matters or to undertake an exercise or 
inquiry of the status of the inferior court in order to categorise 
it as a subordinate court when that should have been resolved 
at the High Court.

Current Position in Trade Mark Appeals
The principles in Tio Chee Hing have been applied in the case 
of Hiu Kuan Hoe thus effectively overruling Walton International 
which was a case on point as both involved decision of the 
Registrar of Trade Mark in opposition proceedings. 

As a consequence, any appeal against the decision of the Registrar 
of Trade Marks will now end at the Court of Appeal level. 

The Federal Court in Tio Chee Hing took a simplistic approach 
by completely avoiding an exercise or inquiry as to whether a 
Land Commissioner or in the context of a trade mark case, the 
Registrar of Trade Marks, may be equated as having the powers of 
a subordinate court. Such an inquiry is not far-fetched as section 
27 of the CJA defines the appellate jurisdiction of the High Court 
as consisting “of the hearing of the appeals from the subordinate 
courts as hereinafter provided”. 

If this is not a proper inquiry to make, the Federal Court will then 
have to look into other basis to arrive at the finding that the High 
Court was exercising either an original or appellate jurisdiction. It 
would now appear that such a basis may be established by taking 
a simplistic approach of adopting literal meaning of the term 
used in the governing statutes such as an “appeal” in the TMA 
as determinative of the capacity of the High Court in hearing a 
matter originating from a decision of the Registrar of Trade Marks. 

Such a conclusion in trade mark appeals, however, sits consistently 
with appeals made pursuant to the Patents Act 1983  where it 
is expressly provided that an appeal against the decision of the 
Registrar of Patents shall lie to the High Court as if it is an appeal 
from the subordinate court.
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As part of a series of sector specific briefings 
on the newly implemented Personal Data 
Protection Act 2010, a talk was held exclusively 
for a select group of Rehda  members on 28 
November 2013 at the Levain Boulangerie 
& Patisserie. 

The firm was pleased to have Dr Zainal 
Abidin, the Deputy Director General from 
the Personal Data Protection Department as 
its honorary speaker and the presence of Ms 
Noreen Iszani, the Head of Registration Unit.  
Our partners, Ms. Su Siew Ling and Ms. Cheah 
Chiew Lan, spoke on compliance and legal 
issues that affect property developers and 
there were exciting exchanges of questions 
and issues from the floor. We have put up 
brief information on the Act on our website.

Caroline Tan (caroline.tan@taypartners.com.my)

Marketing & Communications Manager
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